AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

PART 200—TITLE I—IMPROVING THE
ACADEMIC ACHIEVEMENT OF
THE DISADVANTAGED

Subpart A—Improving Basic Programs
Operated by Local Educational Agencies

STANDARDS AND ASSESSMENTS

Sec.

200.1 State responsibilities for developing
challenging academic standards.

200.2 State responsibilities for assessment.

200.3 Locally selected, nationally recog-
nized high school academic assessments.

200.4 State law exception.

200.5 Assessment administration.

200.6 Inclusion of all students.

200.7 [Reserved]

200.8 Assessment reports.

200.9 Deferral of assessments.

200.10 Applicability of a State’s academic
assessments to private schools and pri-
vate school students.

PARTICIPATION IN NATIONAL ASSESSMENT OF
EDUCATIONAL PROGRESS (NAEP)

200.11 Participation in NAEP.
200.12-200.24 [Reserved]

SCHOOLWIDE PROGRAMS

200.25 Schoolwide programs in general.

200.26 Core elements of a schoolwide pro-
gram.

200.27-200.28 [Reserved]

200.29 Consolidation of funds in a
schoolwide program.

200.30-200.54 [Reserved]

QUALIFICATIONS OF PARAPROFESSIONALS

200.55-200.57 [Reserved]

200.58 Qualifications of paraprofessionals.
200.59-200.60 [Reserved]

200.61 Parents’ right to know.

PARTICIPATION OF ELIGIBLE CHILDREN IN
PRIVATE SCHOOLS

200.62 Responsibilities for providing serv-
ices to private school children.

200.63 Consultation.

200.64 Factors for determining equitable
participation of private school children.

200.65 Determining equitable participation
of teachers and families of participating
private school children.

200.66 Requirements to ensure that funds do
not benefit a private school.

200.67 Requirements concerning property,
equipment, and supplies for the benefit of
private school children.

200.68 Ombudsman.

200.69 [Reserved]

ALLOCATIONS TO LEAS

200.70 Allocation of funds to LEAs in gen-
eral.

200.71 LEA eligibility.

200.72 Procedures for adjusting allocations
determined by the Secretary to account
for eligible LEAs not on the Census list.

200.73 Applicable hold-harmless provisions.

200.74 TUse of an alternative method to dis-
tribute grants to LEAs with fewer than
20,000 residents.

200.75 Special procedures for allocating con-
centration grant funds in small States.

200.76 [Reserved]

200.77 Reservation of funds by an LEA.

200.78 Allocation of funds to school attend-
ance areas and schools.

FISCAL REQUIREMENTS

200.79 Exclusion of supplemental State and
local funds from supplement, not sup-
plant and comparability determinations.

Subpart B—Even Start Family Literacy
Programs

200.80 [Reserved]

Subpart C—Migrant Education Program

200.81 Program definitions.

200.82 TUse of program funds for unique pro-
gram function costs.

200.83 Responsibilities of SEAs to imple-
ment projects through a comprehensive
needs assessment and a comprehensive
State plan for service delivery.

200.84 Responsibilities for evaluating the ef-
fectiveness of the MEP and using evalua-
tions to improve services to migratory
children.

200.85 Responsibilities of SEAs for the elec-
tronic exchange through MSIX of speci-
fied educational and health information
of migratory children.

200.86 Use of MEP funds in schoolwide
projects.

200.87 Responsibilities for participation of
children in private schools.

200.88 Exclusion of supplemental State and
local funds from supplement, not sup-
plant and comparability determinations.

200.89 Re-interviewing; eligibility docu-
mentation; and quality control.

Subpart D—Prevention and Intervention
Programs for Children and Youth Who
are Neglected, Delinquent, or At-Risk
of Dropping Out

200.90 Program definitions.
200.91 SEA counts of eligible children.
200.92-200.99 [Reserved]

393



Ofc. of Elem. & Secondary Ed., Education

(A) In each of grades 3 through 8; and

(B) At least once in grades 9 through
12.

(ii) With respect to science assess-
ments, not less than one time during
each of—

(A) Grades 3 through 5;

(B) Grades 6 through 9; and

(C) Grades 10 through 12.

(2) A State must administer the
English language proficiency assess-
ment required under §200.6(h) annually
to all English learners in schools
served by the State in all grades in
which there are English learners, kKin-
dergarten through grade 12.

(3) With respect to any other subject
chosen by a State, the State may ad-
minister the assessments at its discre-
tion.

(b) Middle school mathematics excep-
tion. A State that administers an end-
of-course mathematics assessment to
meet the requirements under para-
graph (a)(1)(1)(B) of this section may
exempt an eighth-grade student from
the mathematics assessment typically
administered in eighth grade under
paragraph (a)(1)(1)(A) of this section
if—

(1) The student instead takes the
end-of-course mathematics assessment
the State administers to high school
students under paragraph (a)(1)(i)(B) of
this section;

(2) The student’s performance on the
high school assessment is used in the
year in which the student takes the as-
sessment for purposes of measuring
academic achievement under section
1111(c)(4)(B)(i) of the Act and participa-
tion in assessments under section
1111(c)(4)(E) of the Act;

(3) In high school—

(i) The student takes a State-admin-
istered end-of-course assessment or na-
tionally recognized high school aca-
demic assessment as defined in
§200.3(d) in mathematics that—

(A) Is more advanced than the assess-
ment the State administers under
paragraph (a)(1)(i)(B) of this section;
and

(B) Provides for appropriate accom-
modations consistent with §200.6(b) and
(f); and

(ii) The student’s performance on the
more advanced mathematics assess-
ment is used for purposes of measuring

§200.6

academic achievement under section
1111(c)(4)(B)(i) of the Act and participa-
tion in assessments under section
1111(c)(4)(E) of the Act; and

(4) The State describes in its State
plan, with regard to this exception, its
strategies to provide all students in the
State the opportunity to be prepared
for and to take advanced mathematics
coursework in middle school.

(Approved by the Office of Management and
Budget under control number 1810-0576)

(Authority: 20 U.s.C. 1221e-3, 34174,
6311(b)(2)(B)(V), (0)(2)(C), and (b)(2)(G), and
6571)

[81 FR 88933, Dec. 8, 2016]

§200.6 Inclusion of all students.

(a) Students with disabilities in general.
(1) A State must include students with
disabilities in all assessments under
section 1111(b)(2) of the Act, with ap-
propriate accommodations consistent
with paragraphs (b), (f)(1), and (h)(4) of
this section. For purposes of this sec-
tion, students with disabilities, collec-
tively, are—

(i) All children with disabilities as
defined under section 602(3) of the
IDEA;

(ii) Students with the most signifi-
cant cognitive disabilities who are
identified from among the students in
paragraph (a)(1)(i) of this section; and

(iii) Students with disabilities cov-
ered under other acts, including—

(A) Section 504 of the Rehabilitation
Act of 1973, as amended; and

(B) Title IT of the ADA, as amended.

(2)(1) Except as provided in paragraph
(a)(2)(i1)(B) of this section, a student
with a disability under paragraph (a)(1)
of this section must be assessed with
an assessment aligned with the chal-
lenging State academic standards for
the grade in which the student is en-
rolled.

(ii) A student with the most signifi-
cant cognitive disabilities under para-
graph (a)(1)(ii) of this section may be
assessed with—

(A) The general assessment under
paragraph (a)(2)(i) of this section; or

(B) If a State has adopted alternate
academic achievement standards per-
mitted under section 1111(b)(1)(E) of
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the Act for students with the most sig-
nificant cognitive disabilities, an alter-
nate assessment under paragraph (c) of
this section aligned with the chal-
lenging State academic content stand-
ards for the grade in which the student
is enrolled and the State’s alternate
academic achievement standards.

(b) Appropriate accommodations for
students with disabilities. (1) A State’s
academic assessment system must pro-
vide, for each student with a disability
under paragraph (a) of this section, the
appropriate accommodations, such as
interoperability with, and ability to
use, assistive technology devices con-
sistent with nationally recognized ac-
cessibility standards, that are nec-
essary to measure the academic
achievement of the student consistent
with paragraph (a)(2) of this section, as
determined by—

(i) For each student under paragraph
(a)(1)(@) and (ii) of this section, the stu-
dent’s IEP team;

(ii) For each student under paragraph
(a)(1)(dii)(A) of this section, the stu-
dent’s placement team; or

(iii) For each student under para-
graph (a)(1)(iii)(B) of this section, the
individual or team designated by the
LEA to make these decisions.

(2) A State must—

(i)(A) Develop appropriate accom-
modations for students with disabil-
ities;

(B) Disseminate information and re-
sources to, at a minimum, LEAs,
schools, and parents; and

(C) Promote the use of such accom-
modations to ensure that all students
with disabilities are able to participate
in academic instruction and assess-
ments consistent with paragraph (a)(2)
of this section and with §200.2(e); and

(ii) Ensure that general and special
education teachers, paraprofessionals,
teachers of English learners, special-
ized instructional support personnel,
and other appropriate staff receive nec-
essary training to administer assess-
ments and know how to administer as-
sessments, including, as necessary, al-
ternate assessments under paragraphs
(c) and (h)(5) of this section, and know
how to make use of appropriate accom-
modations during assessment for all
students with disabilities, consistent

34 CFR Ch. Il (7-1-22 Edition)

with section 1111(b)(2)(B)(vii)(III) of the
Act.

(3) A State must ensure that the use
of appropriate accommodations under
this paragraph (b) of this section does
not deny a student with a disability—

(i) The opportunity to participate in
the assessment; and

(ii) Any of the benefits from partici-
pation in the assessment that are af-
forded to students without disabilities.

(c) Alternate assessments aligned with
alternate academic achievement standards
for students with the most significant cog-
nitive disabilities. (1) If a State has
adopted alternate academic achieve-
ment standards permitted under sec-
tion 1111(b)(1)(E) of the Act for stu-
dents with the most significant cog-
nitive disabilities, the State must
measure the achievement of those stu-
dents with an alternate assessment
that—

(i) Is aligned with the challenging
State academic content standards
under section 1111(b)(1) of the Act for
the grade in which the student is en-
rolled;

(ii) Yields results relative to the al-
ternate academic achievement stand-
ards; and

(iii) At the State’s discretion, pro-
vides valid and reliable measures of
student growth at all alternate aca-
demic achievement levels to help en-
sure that the assessment results can be
used to improve student instruction.

(2) For each subject for which assess-
ments are administered under
§200.2(a)(1), the total number of stu-
dents assessed in that subject using an
alternate assessment aligned with al-
ternate academic achievement stand-
ards under paragraph (c)(1) of this sec-
tion may not exceed 1.0 percent of the
total number of students in the State
who are assessed in that subject.

(3) A State must—

(i) Not prohibit an LEA from assess-
ing more than 1.0 percent of its as-
sessed students in any subject for
which assessments are administered
under §200.2(a)(1) with an alternate as-
sessment aligned with alternate aca-
demic achievement standards;

(ii) Require that an LEA submit in-
formation justifying the need of the
LEA to assess more than 1.0 percent of
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its assessed students in any such sub-
ject with such an alternate assessment;

(iii) Provide appropriate oversight, as
determined by the State, of an LEA
that is required to submit information
to the State; and

(iv) Make the information submitted
by an LEA under paragraph (c)(3)(ii) of
this section publicly available, pro-
vided that such information does not
reveal personally identifiable informa-
tion about an individual student.

(4) If a State anticipates that it will
exceed the cap under paragraph (c)(2)
of this section with respect to any sub-
ject for which assessments are adminis-
tered under §200.2(a)(1) in any school
year, the State may request that the
Secretary waive the cap for the rel-
evant subject, pursuant to section 8401
of the Act, for one year. Such request
must—

(i) Be submitted at least 90 days prior
to the start of the State’s testing win-
dow for the relevant subject;

(ii) Provide State-level data, from
the current or previous school year, to
show—

(A) The number and percentage of
students in each subgroup of students
defined in section 1111(c)(2)(A), (B), and
(D) of the Act who took the alternate
assessment aligned with alternate aca-
demic achievement standards; and

(B) The State has measured the
achievement of at least 95 percent of
all students and 95 percent of students
in the children with disabilities sub-
group under section 1111(c)(2)(C) of the
Act who are enrolled in grades for
which the assessment is required under
§200.5(a);

(iii) Include assurances from the
State that it has verified that each
LEA that the State anticipates will as-
sess more than 1.0 percent of its as-
sessed students in any subject for
which assessments are administered
under §200.2(a)(1) in that school year
using an alternate assessment aligned
with alternate academic achievement
standards—

(A) Followed each of the State’s
guidelines under paragraph (d) of this
section, except paragraph (d)(6); and

(B) Will address any
disproportionality in the percentage of
students in any subgroup under section
1111(c)(2)(A), (B), or (D) of the Act tak-

§200.6

ing an alternate assessment aligned
with alternate academic achievement
standards;

(iv) Include a plan and timeline by
which—

(A) The State will improve the imple-
mentation of its guidelines under para-
graph (d) of this section, including by
reviewing and, if necessary, revising its
definition under paragraph (d)(1), so
that the State meets the cap in para-
graph (c)(2) of this section in each sub-
ject for which assessments are adminis-
tered under §200.2(a)(1) in future school
years;

(B) The State will take additional
steps to support and provide appro-
priate oversight to each LEA that the
State anticipates will assess more than
1.0 percent of its assessed students in a
given subject in a school year using an
alternate assessment aligned with al-
ternate academic achievement stand-
ards to ensure that only students with
the most significant cognitive disabil-
ities take an alternate assessment
aligned with alternate academic
achievement standards. The State
must describe how it will monitor and
regularly evaluate each such LEA to
ensure that the LEA provides sufficient
training such that school staff who
participate as members of an IEP team
or other placement team understand
and implement the guidelines estab-
lished by the State under paragraph (d)
of this section so that all students are
appropriately assessed; and

(C) The State will address any
disproportionality in the percentage of
students taking an alternate assess-
ment aligned with alternate academic
achievement standards as identified
through the data provided in accord-
ance with paragraph (c)(4)(ii)(A) of this
section; and

(v) If the State is requesting to ex-
tend a waiver for an additional year,
meet the requirements in paragraph
(c)(4)(i) through (iv) of this section and
demonstrate substantial progress to-
wards achieving each component of the
prior year’s plan and timeline required
under paragraph (c)(4)(iv) of this sec-
tion.

(5) A State must report separately to
the Secretary, under section 1111(h)(5)
of the Act, the number and percentage
of children with disabilities under
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paragraph (a)(1)(i) and (ii) of this sec-
tion taking—

(i) General assessments described in
§200.2;

(ii) General assessments with accom-
modations; and

(iii) Alternate assessments aligned
with alternate academic achievement
standards under paragraph (c) of this
section.

(6) A State may not develop, or im-
plement for use under this part, any al-
ternate or modified academic achieve-
ment standards that are not alternate
academic achievement standards for
students with the most significant cog-
nitive disabilities that meet the re-
quirements of section 1111(b)(1)(E) of
the Act.

(7) For students with the most sig-
nificant cognitive disabilities, a com-
puter-adaptive alternate assessment
aligned with alternate academic
achievement standards must—

(i) Assess a student’s academic
achievement based on the challenging
State academic content standards for
the grade in which the student is en-
rolled;

(ii) Meet the requirements for alter-
nate assessments aligned with alter-
nate academic achievement standards
under paragraph (c) of this section; and

(iii) Meet the requirements in §200.2,
except that the alternate assessment
need not measure a student’s academic
proficiency based on the challenging
State academic achievement standards
for the grade in which the student is
enrolled and growth toward those
standards.

(d) State guidelines for students with
the most significant cognitive disabilities.
If a State adopts alternate academic
achievement standards for students
with the most significant cognitive dis-
abilities and administers an alternate
assessment aligned with those stand-
ards, the State must—

(1) Establish, consistent with section
612(2)(16)(C) of the IDEA, and monitor
implementation of clear and appro-
priate guidelines for IEP teams to
apply in determining, on a case-by-case
basis, which students with the most
significant cognitive disabilities will
be assessed based on alternate aca-
demic achievement standards. Such
guidelines must include a State defini-

34 CFR Ch. Il (7-1-22 Edition)

tion of ‘‘students with the most signifi-
cant cognitive disabilities’ that ad-
dresses factors related to cognitive
functioning and adaptive behavior,
such that—

(i) The identification of a student as
having a particular disability as de-
fined in the IDEA or as an English
learner does not determine whether a
student is a student with the most sig-
nificant cognitive disabilities;

(ii) A student with the most signifi-
cant cognitive disabilities is not iden-
tified solely on the basis of the stu-
dent’s previous low academic achieve-
ment, or the student’s previous need
for accommodations to participate in
general State or districtwide assess-
ments; and

(iii) A student is identified as having
the most significant cognitive disabil-
ities because the student requires ex-
tensive, direct individualized instruc-
tion and substantial supports to
achieve measurable gains on the chal-
lenging State academic content stand-
ards for the grade in which the student
is enrolled;

(2) Provide to IEP teams a clear ex-
planation of the differences between
assessments based on grade-level aca-
demic achievement standards and
those based on alternate academic
achievement standards, including any
effects of State and local policies on a
student’s education resulting from tak-
ing an alternate assessment aligned
with alternate academic achievement
standards, such as how participation in
such assessments may delay or other-
wise affect the student from com-
pleting the requirements for a regular
high school diploma;

(3) Ensure that parents of students
selected to be assessed using an alter-
nate assessment aligned with alternate
academic achievement standards under
the State’s guidelines in paragraph (d)
of this section are informed, consistent
with §200.2(e), that their child’s
achievement will be measured based on
alternate academic achievement stand-
ards, and how participation in such as-
sessments may delay or otherwise af-
fect the student from completing the
requirements for a regular high school
diploma;

(4) Not preclude a student with the
most significant cognitive disabilities
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who takes an alternate assessment
aligned with alternate academic
achievement standards from attempt-
ing to complete the requirements for a
regular high school diploma;

(5) Promote, consistent with require-
ments under the IDEA, the involve-
ment and progress of students with the
most significant cognitive disabilities
in the general education curriculum
that is based on the State’s academic
content standards for the grade in
which the student is enrolled;

(6) Incorporate the principles of uni-
versal design for learning, to the ex-
tent feasible, in any alternate assess-
ments aligned with alternate academic
achievement standards that the State
administers consistent with
§200.2(b)(2)(ii); and

(7) Develop, disseminate information
on, and promote the use of appropriate
accommodations consistent with para-
graph (b) of this section to ensure that
a student with significant cognitive
disabilities who does not meet the cri-
teria in paragraph (a)(1)(ii) of this sec-
tion—

(i) Participates in academic instruc-
tion and assessments for the grade in
which the student is enrolled; and

(ii) Is assessed based on challenging
State academic standards for the grade
in which the student is enrolled.

(e) Definitions with respect to students
with disabilities. Consistent with 34 CFR
300.5, ‘‘assistive technology device”’
means any item, piece of equipment, or
product system, whether acquired com-
mercially off the shelf, modified, or
customized, that is used to increase,
maintain, or improve the functional
capabilities of a child with a disability.
The term does not include a medical
device that is surgically implanted, or
the replacement of such device.

(f) English learners in general. (1) Con-
sistent with §200.2 and paragraphs (g)
and (i) of this section, a State must as-
sess English learners in its academic
assessments required under §200.2 in a
valid and reliable manner that in-
cludes—

(i) Appropriate accommodations with
respect to a student’s status as an
English learner and, if applicable, the
student’s status under paragraph (a) of
this section. A State must—

§200.6

(A) Develop appropriate accommoda-
tions for English learners;

(B) Disseminate information and re-
sources to, at a minimum, LEAs,
schools, and parents; and

(C) Promote the use of such accom-
modations to ensure that all English
learners are able to participate in aca-
demic instruction and assessments; and

(ii) To the extent practicable, assess-
ments in the language and form most
likely to yield accurate and reliable in-
formation on what those students
know and can do to determine the stu-
dents’ mastery of skills in academic
content areas until the students have
achieved English language proficiency
consistent with the standardized,
statewide exit procedures in section
3113(b)(2) of the Act.

(2) To meet the requirements under
paragraph (f)(1) of this section, the
State must—

(i) Ensure that the use of appropriate
accommodations under paragraph
(f)(1)(i) of this section and, if applica-
ble, under paragraph (b) of this section
does not deny an English learner—

(A) The opportunity to participate in
the assessment; and

(B) Any of the benefits from partici-
pation in the assessment that are af-
forded to students who are not English
learners; and

(ii) In its State plan, consistent with
section 1111(a) of the Act—

(A) Provide its definition for ‘‘lan-
guages other than English that are
present to a significant extent in the
participating student population,” con-
sistent with paragraph (f)(4) of this sec-
tion, and identify the specific lan-
guages that meet that definition;

(B) Identify any existing assessments
in languages other than English, and
specify for which grades and content
areas those assessments are available;

(C) Indicate the languages identified
under paragraph (f)(2)(ii)(A) of this sec-
tion for which yearly student academic
assessments are not available and are
needed; and

(D) Describe how it will make every
effort to develop assessments, at a min-
imum, in languages other than English
that are present to a significant extent
in the participating student population
including by providing—
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(I) The State’s plan and timeline for
developing such assessments, including
a description of how it met the require-
ments of paragraph (f)(4) of this sec-
tion;

(2) A description of the process the
State used to gather meaningful input
on the need for assessments in lan-
guages other than English, collect and
respond to public comment, and con-
sult with educators; parents and fami-
lies of English learners; students, as
appropriate; and other stakeholders;
and

(3) As applicable, an explanation of
the reasons the State has not been able
to complete the development of such
assessments despite making every ef-
fort.

(3) A State may request assistance
from the Secretary in identifying lin-
guistically accessible academic assess-
ments that are needed.

(4) In determining which languages
other than English are present to a sig-
nificant extent in a State’s partici-
pating student population, a State
must, at a minimum—

(i) Ensure that its definition of ‘‘lan-
guages other than English that are
present to a significant extent in the
participating student population” en-
compasses at least the most populous
language other than English spoken by
the State’s participating student popu-
lation;

(ii) Consider languages other than
English that are spoken by distinct
populations of English learners, includ-
ing English learners who are migra-
tory, English learners who were not
born in the United States, and English
learners who are Native Americans;
and

(iii) Consider languages other than
English that are spoken by a signifi-
cant portion of the participating stu-
dent population in one or more of a
State’s LEAs as well as languages spo-
ken by a significant portion of the par-
ticipating student population across
grade levels.

(g) Assessing reading/language arts in
English for English learners. (1) A State
must assess, using assessments written
in English, the achievement of an
English learner in meeting the State’s
reading/language arts academic stand-
ards if the student has attended
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schools in the United States, excluding
Puerto Rico and, if applicable, students
in Native American language schools
or programs consistent with paragraph
(j) of this section, for three or more
consecutive years.

(2) An LEA may continue, for no
more than two additional consecutive
years, to assess an English learner
under paragraph (g)(1) of this section if
the LEA determines, on a case-by-case
individual basis, that the student has
not reached a level of English language
proficiency sufficient to yield valid and
reliable information on what the stu-
dent knows and can do on reading/lan-
guage arts assessments written in
English.

(3) The requirements in paragraph
(2)(1)—(2) of this section do not permit a
State or LEA to exempt English learn-
ers from participating in the State as-
sessment system.

(h) Assessing English language pro-
ficiency of English learners. (1) Each
State must—

(i) Develop a uniform, valid, and reli-
able statewide assessment of English
language proficiency, including read-
ing, writing, speaking, and listening
skills; and

(ii) Require each LEA to use such as-
sessment to assess annually the
English language proficiency, includ-
ing reading, writing, speaking, and lis-
tening skills, of all English learners in
kindergarten through grade 12 in
schools served by the LEA.

(2) The assessment under paragraph
(h)(1) of this section must—

(i) Be aligned with the State’s
English language proficiency standards
under section 1111(b)(1)(F) of the Act;

(ii) Be developed and used consistent
with the requirements of §200.2(b)(2),
(4), and (5); and

(iii) Provide coherent and timely in-
formation about each student’s attain-
ment of the State’s English language
proficiency standards to parents con-
sistent with §200.2(e) and section
1112(e)(3) of the Act.

(3) If a State develops a computer-
adaptive assessment to measure
English language proficiency, the State
must ensure that the computer-adapt-
ive assessment—
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(i) Assesses a student’s language pro-
ficiency, which may include growth to-
ward proficiency, in order to measure
the student’s acquisition of English;
and

(ii) Meets the requirements for
English language proficiency assess-
ments in paragraph (h) of this section.

(4)(i) A State must provide appro-
priate accommodations that are nec-
essary to measure a student’s English
language proficiency relative to the
State’s English language proficiency
standards under section 1111(b)(1)(F') of
the Act for each English learner cov-
ered under paragraph (a)(1)(i) or (iii) of
this section.

(ii) If an English learner has a dis-
ability that precludes assessment of
the student in one or more domains of
the English language proficiency as-
sessment required under section
1111(b)(2)(G) of the Act such that there
are no appropriate accommodations for
the affected domain(s) (e.g., a non-
verbal English learner who because of
an identified disability cannot take the
speaking portion of the assessment), as
determined, on an individualized basis,
by the student’s IEP team, 504 team, or
by the individual or team designated
by the LEA to make these decisions
under title IT of the ADA, as specified
in paragraph (b)(1) of this section, a
State must assess the student’s
English language proficiency based on
the remaining domains in which it is
possible to assess the student.

(5) A State must provide for an alter-
nate English language proficiency as-
sessment for each English learner cov-
ered under paragraph (a)(1)(ii) of this
section who cannot participate in the
assessment under paragraph (h)(1) of
this section even with appropriate ac-
commodations.

(i) Recently arrived English learners.
(1)(i) A State may exempt a recently
arrived English learner, as defined in
paragraph (k)(2) of this section, from
one administration of the State’s read-
ing/language arts assessment under
§200.2 consistent with section
1111(b)(3)(A)(A)(I) of the Act.

(ii) If a State does not assess a re-
cently arrived English learner on the
State’s reading/language arts assess-
ment consistent with section
1111(b)(3)(A)(1)(I) of the Act, the State

§200.6

must count the year in which the as-
sessment would have been adminis-
tered as the first of the three years in
which the student may take the
State’s reading/language arts assess-
ment in a native language consistent
with paragraph (g)(1) of this section.

(iii) A State and its LEAs must re-
port on State and local report cards re-
quired under section 1111(h) of the Act
the number of recently arrived English
learners who are not assessed on the
State’s reading/language arts assess-
ment.

(iv) Nothing in this section relieves
an LEA from its responsibility under
applicable law to provide recently ar-
rived English learners with appropriate
instruction to enable them to attain
English language proficiency as well as
grade-level content knowledge in read-
ing/language arts, mathematics, and
science.

(2) A State must assess the English
language proficiency of a recently ar-
rived English learner pursuant to para-
graph (h) of this section.

(3) A State must assess the mathe-
matics and science achievement of a
recently arrived English learner pursu-
ant to §200.2 with the frequency de-
scribed in §200.5(a).

(j) Students in Native American lan-
guage schools or programs. (1) Except as
provided in paragraph (j)(2) of this sec-
tion, a State is not required to assess,
using an assessment written in
English, student achievement in meet-
ing the challenging State academic
standards in reading/language arts,
mathematics, or science for a student
who is enrolled in a school or program
that provides instruction primarily in
a Native American language if—

(i) The State provides such an assess-
ment in the Native American language
to all students in the school or pro-
gram, consistent with the require-
ments of §200.2;

(ii) The State submits evidence re-
garding any such assessment in the Na-
tive American language for peer review
as part of its State assessment system,
consistent with §200.2(d), and receives
approval that the assessment meets all
applicable requirements; and

(iii) For an English learner, as de-
fined in section 8101(20)(C)(ii) of the
Act, the State continues to assess the
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